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Inits Agenda 21-Chapter 17, the 1992 Earth Summit points out that:

States commit themselves to the conservation and sustainable use of marine living resources on the
high seas. To thisend, it is necessary to:

a. Develop and increase the potential of marine living resources to meet human nutritional needs, as well as
socia, economic and development goals,

b. Maintain or restore populations of marine species at levels that can produce the maximum sustainable yield
as qualified by relevant environmental and economic factors, taking into consideration relationships among

species;
¢. Promote the development and use of selective fishing gear and practices that minimize waste in the catch of
target species and minimize by-catch of non-target species,

d. Ensure effective monitoring and enforcement with respect to fishing activities;
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e. Protect and restore endangered marine species;
f. Preserve habitats and other ecologically sensitive aress;
g. Promote scientific research with respect to the marine living resources in the high seas.

Under such circumstances, al the countries, including coastal states and distant water fishing
states, are responsible for conserving and managing living resources in the high seas. Because of its
geographical location and its fishermen’ s industrious work, Taiwan has been one of the strongest
distant water fishing states in the world. Therefore, as one of the members of the global village,
Taiwan is responsible for taking proper approaches to conserve and manage living resources in the
high seas so that the object of sustainable development of marine living resources can be reached.
Furthermore, Taiwan is able to establish more positive interaction with other states through the
process.

This study intends to balance academic theories and effective practices. For that reason, this study
will focus on the following aims: analyzing the evolution of the concept of sustainable development
of marine living resources,; exploring the practices of such concept on international, regional, and
national levels; examining the current situation of Taiwan’ s fisheries policy and related legidlation;
and investigating the feasible adjustment of Taiwan’ s fisheries policy and related legidation.

Keywords: Agenda 21, high seas, living resources, sustainable utilization, sustainable development,
Talwan, distant water fisheries
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(Principle 15) 8

(1992 Convention for the

Protection of the Marine Environment of the North-East Atlantic) °

(1992 Convention on Biological Diversity) (1992 United
Nations Climate Change Convention) (1992 Treaty on European Union)
12 (1993 Black Sea Declaration)™

In order to protect the environment, the precautionary approach shall be widely applied by States according to
their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific certainty shall

not be used as areason for postponing cost-effective measures to prevent environmental degradation.

o 8 International Journal of Marine and Coastal Law (1993), pp. 50-76. Article 2(2)(a):
2. The Contracting Parties shall apply:

a the precautionary principle by virtue of which preventive measures are to be taken when there are
reasonable grounds for concern that substances or energy introduced, directly or indirectly, into the
marine environment may bring about hazards to human hedth, harm living resources and marine
ecosystems, damage amenities or interfere with other legitimate uses of the sea, even when there is no
conclusive evidence of a causal relationship between the inputsand the effects;[emphasis added)]

10 31 International Legal Materials (1992), p. 818.
Aware of the general lack of information and knowledge regarding biological diversity and of the urgent need to
develop scientific, technical and institutional capacities to provide the basic understanding upon which to plan
and implement appropriate measures,

1 31 International Legal Materials (1992), p. 849.

3. The Parties should take precautionary measures to anticipate, prevent or minimize the causes of climate
change and mitigate its adverse effects. Where there are threats of serious or irreversible damage, lack of
full scientific certainty should not be used as a reason for postponing such measures, taking into account
that policies and measures to deal with climate change should be cost-effective so as to ensure global
benefits at the lowest possible cost. To achieve this, such policies and measures should take into account
different socio-economic contexts, be comprehensive, cover al relevant sources, sinks and reservoirs of
greenhouse gases and adaptation, and comprise all economic sectors. Efforts to address climate change may
be carried out cooperatively by interested Parties.

12 31 International Legal Materials (1992), p. 247. 130 2
2. Community policy on the environment shall aim at a high level of protection taking into account the
diversity of situations in the various regions of the Community. It shall be based on he precautionary
principle and on the principles that preventative action should be taken, that environmental damage should as
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(World Summit on Sustainable Development Plan of Implementation)
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15
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Article4 Application of the Precautionary Approach

1. The members of the Commission, directly and through the Commission, shal apply the
precautionary approach, as described in the relevant provisions of the Code of Conduct
and/or the 1995 UN Fish Stocks Agreement, for the conservation, management and
sustainable use of fish stocks covered by this Convention.

2. In particular, the members of the Commission shall be more cautious when information is
uncertain, unreliable or inadequate. The absence of adequate scientific information shall not
be used as a reason for postponing or failing to take conservation and management

measures.
3. Where the status of target stocks or non-target or associated or dependent species is of

apriority berectified at source and that the polluter should pay.
13 1993 Ministerial Declaration on the Protection of the Black Sea 23 Environmental Policy

and Law (1993), pp. 235-236.
To these ends they confirm their commitment to integrated management and sustainable development of coastal
areas and the marine environment under their national jurisdiction and will base their policies on the following:

A precautionary approach ...
14 (Agreement for the

Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982
Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks)

15 http://www.johannesburgsummit.org/html/documents/summit_docs/2309_planfinal.doc.
(f) Promote and improve science-based decision-making and reaffirm the precautionary approach as set out in
principle 15 of the Rio Declaration on Environment and Development, which states:
“In order to protect the environment, the precautionary approach shall be widely applied by States according
to their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific
certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental

degradation.”



concern, the members of the Commission shall subject such stocks and species to enhanced
monitoring in order to review their status and the efficacy of conservation and management
measures. They shall revise those measures regularly in the light of new scientific
information available.

South-East Atlantic Fisheries Organization, SEAFO

16

Article7 Application of the Precautionary Approach
1. The Commission shall apply the precautionary approach widely to conservation and

management and exploitation of fishery resources in order to protect those resources and
preserve the marine environment.

2. The Commission shal be more cautious when information is uncertain, unreiable or

inadequate. The absence of adequate scientific information shall not be used as a reason for
postponing or failing to take conservation and management measures.

. In implementing this article, the Commission shall take cognisance of best international

practices regarding the application of the precautionary approach, including Annex Il of the
1995 Agreement and the FAO Code of Conduct for Responsible Fisheries, 1995.

WCPFC

WCPFC
1. Inagpplying the precautionary approach, the members of the Commission shall:

(a) apply the guidelines set out in Annex 1l of the Agreement, which shall form an
integral part of this Convention, and determine, on the basis of the best scientific
information available, stock-specific reference points and the action to be taken if
they are exceeded,

(b) take into account, inter alia, uncertainties relating to the size and productivity of
the stocks, reference points, stock condition in relation to such reference points,
levels and distributions of fishing mortality and the impact of fishing activities on
non-target and associated or dependent species, as well as existing and predicted
oceanic, environmental and socio-economic conditions; and

(c) develop data collection and research programmes to assess the impact of fishing
on non-target and associated or dependent species and their environment, and
adopt plans where necessary to ensure the conservation of such species and to
protect habitats of specia concern.

. Members of the Commission shall be more cautious when information is uncertain,

unreliable or inadequate. The absence of adequate scientific information shall not be used
as areason for postponing or failing to take conservation and management measures.

. Members of the Commission shall take measures to ensure that, when reference points are

approached, they will not be exceeded. In the event they are exceeded, members of the
Commission shall, without delay, take the action determined under paragraph 1(a) to restore
the stocks.

4. Where the status of target stocks or nontarget or associated or dependent species is of
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concern, members of the Commission shall subject such stocks and species to enhanced
monitoring in order to review their status and the efficacy of conservation and management
measures. They shall revise those measures regularly in the light of new information.

5. For new or exploratory fisheries, members of the Commission shall adopt as soon as
possible cautious conservation and management measures, including, inter alia, catch limits
and effort limits. Such measures shall remain in force until there are sufficient data to allow
assessment of the impact of the fisheries on the longterm sustainability of the stocks,
whereupon conservation and management measures based on that assessment shall be
implemented. The latter measures shall, if appropriate, allow for the gradual development
of the fisheries.

6. If anatural phenomenon has a significant adverse impact on the status of highly migratory
fish stocks, members of the Commission shall adopt conservation and management measures
on an emergency basis to ensure that fishing activity does not exacerbate such adverse
impacts. Members of the Commission shall also adopt such measures on an emergency
basis where fishing activity presents a serious threat to the sustainability of such stocks.
Measures taken on an emergency basis shall be temporary and shall be based on the best
scientific information available.

(Commission for the Conservation of Antarctic Marine Living
Resources, CCAMLR)

17
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(Commission for the Conservation of Southern Bluefin Tuna,
CCSBT)

17

Convention on the Conservation of  Antarctic  Marine  Living-Resources 1980,
http://sedac.ciesin.org/pidb/texts/antarctic.marine.resources.1980.html,
Articlell

1. The objective of this Convention is the conservation of Antarctic marine living resources.

2. For the purposes of this Convention, the term "conservation” includes rational use.

3. Any harvesting and associated activities in the area to which this Convention applies shall be conducted in
accordance with the provisions of this Convention and with the following principles of conservation:

@ prevention of decrease in the size of any harvested population to levels below those which ensure its
stable recruitment. For this purpose its size should not be alowed to fall below a level close to that which
ensures the greatest net annual increment;

(b) maintenance of the ecological relationships between harvested, dependent and related populations of
Antarctic marine living resources and the restoration of depleted populations to the levels defined in sub-
paragraph (a) above.



(International Baltic Sea Fishery Commission, IBSFC)

19

(International Commission for the Conservation of Atlantic

Tunas, ICCAT)
20
(Indian Ocean Tuna Commission, IOTC)
27
18 Convention for the Conservation of Southern Bluefin Tuna 1993,

19

20

21

http://www.ccsbt.org/docs/pdf/about_the commission/convention.pdf,
Article 3

The objective of this Convention is to ensure, through appropriate management, the conservation and optimum
utilization of southern bluefin tuna.

Convention on Fishing and Conservation of the Living Resources in the Baltic Sea and the Belts 1973,
http://sedac.ciesin.org/pidb/texts/fishing.baltic.sea.bel ts.1973.html,
Articlel

The Contracting States shall:

Co-operate closely with a view to preserving and increasing the living resources of the Baltic Sea and the Belts
and abtaining the optimum yield, and, in particular to expanding and coordinating studies towards these ends,
Prepare and put into effect organizational and technical projects on conservation and growth of the living
resources, including measures of artificial reproduction of valuable fish species and/or contribute financially to
such measures, on ajust and equitable basis, as well as take other steps towards rational and effective exploitation
of the living resources.

I nternational Convention for the Conservation of Atlantic Tunas 1966,

http://www.iccat.es'Documents/BasicTexts.pdf,

The Government whose duly authorized representatives have subscribed hereto, considering their mutual interest
in the populations of tuna and tunalike fishes found in the Atlantic Ocean, and desiring to co-operate in
maintaining the populations of these fishes at levels which will permit the maximum sustainable catch for food
and other purposes, resolve to conclude a Convention for the conservation of the resources of tuna and tuna-like
fishes of the Atlantic Ocean...

Agreement for the Establishment of the Indian Ocean Tuna Commission 1993,
http://www.austlii.edu.au/au/other/df at/treati es/1996/20.htmll,
ArticleV

1. The Commission shall promote cooperation among its Members with a view to ensuring, through appropriate
management, the conservation and optimum utilization of stocks covered by this Agreement and encouraging
sustainable devel opment of fisheries based on such stocks.
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(International Whaling Commission, IWC)

2
(Northwest Atlantic Fisheries Organization, NAFO)
23
(Northeast Atlantic Fisheries Commission, NEAFC)
24
(Western and Central Pacific Ocean Fisheries Commission,
WCPFC)
25
(Inter-American Tropical Tuna Commission, IATTC)
22 International Convention for the Regulation of Whaling 1946,

23

24

25

http://sedac.ciesin.org/pidb/texts/intl.regulation.of .whaling.1946.html,

Recognize the interest of the nations of the world in safeguarding for future generations the great natural
resources represented by the whale stocks; ...

Recognizing that in the course of achieving these objectives, whaling operations should be confined to those
species best able to sustain exploitation in order to give an interval for recovery to certain species of whales now
depleted in numbers.

Convention on Future Multilateral Cooperation in the Northwest Atlantic Fisheries 1978,
http://www.iigr.ca/pdf/documents/417_Convention_on_Future_Mul.pdf,

Desiring to promote the conservation and optimum utilization of the fishery resources of the Northwest Atlantic
area within a framework appropriate to the regime of extended coastal State jurisdiction over fisheries, and
accordingly to encourage international cooperation and consultation with respect to these resources

Articlell

1. The Contracting Parties agree to establish and maintain an international organization whose object shall be to
contribute through consultation and cooperation to the optimum utilization, rational management and
conservation of the fishery resources of the Convention Area.

Convention on Future Multilateral Cooperation in North-East Atlantic Fisheries 1980, http://www.neafc.org,

Desiring to promote the conservation and optimum utilization of the fishery resources of the North-East Atlantic
area within a framework appropriate to the regime of extended coastal State jurisdiction over fisheries, and
accordingly to encourage international co-operation and consultation with respect to these resources

Convention on the Conservation and Management of Highly Migratory Fish Stocks in the Western and Central
Pacific Ocean 2000, http://www.ocean-affairs.com/pdf/text.pdf,

Determined to ensure the long-term conservation and sustainable use, in particular for human food consumption,
of highly migratory fish stocks in the western and central Pacific Ocean for present and future generations.
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(trade measures)

(Marine Mammal Protection

Act) ¥ (embargo)
(dolphin safe)

(eco-labeling)
(Cathy Wessdl)

28

26

27

28

Convention for the Strengthening of the Inter-American Tropical Tuna Commission Established by the 1949

Convention between the USA and the Republic of Costa Rica, dso known as Antigua Convention 2003,
http://www.iattc.org/PDFFiles2/Antigua%20Convention%20Jun%202003.pdf .
16 USC 1361 et seq Atlantic
Coastal Fisheries Cooperative Management Act, 16 USC 5101 et seq.; Atlantic Salmon Convention Act, 16 USC
3601; Atlantic Tuna Conventions Act of 1975, 16 USC 971 et seq.; Central Bering Sea Enforcement Act of
1992, 16 USC 1823 et seq.; Eastern Pacific Tuna Licensing Act of 1984, 16 USC 972 et seq.; Endangered
Species Act of 1973, 16 USC 1531 et seq.; Fur Seal Act of 1966, 16 USC 1151 et seq.; High Seas Driftnet
Fishing Moratorium Protection Act, 16 USC 1801; High Seas Fishing Compliance Act of 1995, 16 USC 5501 et
seq.; Lacey Act Amendments of 1981, 16 USC 3371 et seq.; Magnuson-Stevens Fishery Conservation and
Management Act, 16 USC 1801, et seq.; Marine Protection, Research, and Sanctuaries Act, 16 USC 1431 et
seg.; North Pacific Anadromous Stocks Convention Act of 1992, 16 USC 5001 et seq.; North Pacific Halibut
Act of 1982, 16 USC 773 et seq.; Northwest Atlantic Fisheries Compliance Act of 1995, 16 UCS 5601 et seq.;
Pacific Salmon Treaty Act of 1985, 16 USC 3631 et seq.; South Pacific Tunas Act, 16 USC 973 et. seq.; Sponge
Act, 16 USC 781 et seq.; Tuna Conventions Act, 16 USC 973 et seq.; Whaling Convention Act, 16 USC 916 et
seqg.

63
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IATTC (Dolphin
Conservation Program)
IATTC
(International Review Panel)
130,000 3,000 ®
30

Richard Parker

31

#  Richard W. Parker, “ Trade and the Environment: Implications for Global Governance: the Case for Environmental
Trade Sanctions’, Widener Law Symposium Journal, 7 (Spring 2001), p. 25.
30
(Import Prohibition of Certain Shrimp and Shrimp Products), World
Trade Organization, WT/DS58/AB/RW, 22 October 2001 (01-5166). (Section
609 of the US Public Law 101-162)

31 Ibid, p. 29.
13



o
o WSSD WSSD  Plan of Implementation
2004
2005
2006
2012 /
2015 ?

WSSD Plan of Implementation

1946, International Convention for the Regulation of Whaling,
http://sedac.ciesin.org/pidb/texts/intl.regul ation.of .whaling.1946.html

1958, High Seas Convention

1966, International Convention for the Conservation of Atlantic Tunas,
http://www.iccat.es/Documents/Basi cTexts.pdf

1972, Stockholm Declaration http://www.fletcher.tufts.edu/multi/texts/ STOCK HOLM-DECL .txt

1973, Convention on Fishing and Conservation of the Living Resources in the Baltic Sea and the Belts,
http://sedac.ciesin.org/pidb/texts/fishing.baltic.sea.belts. 1973.html

1978, Convention on Future Multilateral Cooperation in the Northwest Atlantic Fisheries,
http://www.iigr.ca/pdf/documents/417_Convention_on_Future Mul.pdf

1980, Convention on the Conservation of Antarctic Marine Living-Resources,
http://sedac.ciesin.org/pidb/texts/antarctic.marine.resources.1980.html

1982, UN General Assembly, World Charter for Nature, A/RES/37/7 (28 October 1982)
1982, United Nations Convention on the Law of the Sea
1992, Agenda 21 http://www.un.org/esa/sustdev/agenda2ltext.htm

14



1992, Biodiversity Convention, http://www.biodiv.org/convention/articles.asp.

1992, Cancun Declaration  http://www.oceanl aw.net/texts/cancun.htm.

1992, Convention for the Protection of the Marine Environment of the North-East Atlantic
1992, Rio Declaration, http://www.unep.org/Documents/Default.asp?Documentl D=78& Articlel D=1163.

1992, The Framework Convention on Climate Change, FCCC,
http://unfccc.int/resource/docs/convkp/conveng.pdf.

1992, Treaty on European Union, 31 International Legal Materials (1992), p. 247.

1993, Convention for the Conservation of Southern Bluefin Tuna,
http://www.ccsbt.org/docs/pdf/about_the _commission/convention.pdf

1993 Ministerial Declaration on the Protection of the Black Sea, 23 Environmental Policy and Law (1993), pp.
235-236.

1993, Agreement for the Establishment of the Indian Ocean Tuna Commission,
http://www.austlii.edu.au/au/other/df at/treaties/1996/20.html

1995, Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the
Sea of 10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and
Highly Migratory Fish Stocks.

1995, Code of Conduct for Responsible Fisheries, http://www.fao.org/fi/agreem/codecond/codecon.asp.
1995, The Rome Consensus on World Fisheries, http://www.fao.org/fi/agreem/consensu/cone.asp.

1999, International Plan of Action for Reducing Incidental Catch of Seabirds in Long-line Fisheries, 1POA-
Seabirds, http://www.fao.org/fi/ipalincide.asp.

1999, International Plan of Action for the Conservation and Management of Sharks, | POA-Sharks,
http://www.fao.org/fi/ipa/lmanage.asp

1999, International Plan of Action for the Management of Fishing Capacity, | POA-Capacity,
http://www.fao.org/fi/ipalcapace.asp.

1999, International Plan of Action to Prevent, Deter, and Eliminate Illegal, Unreported and Unregul ated
Fishing, IPOA-IUU, http://www.fao.org/DOCREP/003/y1224¢e/y1224€00.HTM.

1999, The Rome Declaration on the Implementation of the Code of Conduct for Responsible Fisheries,
http://www.fao.org/fi/agreem/decl ar/dece.asp.

2000, Convention on the Conservation and Management of Highly Migratory Fish Stocks in the Western and
Central Pacific Ocean, http://www.ocean-affairs.com/pdf/text.pdf

2001, Convention on the Conservation and Management of Fishery Resources in the South East Atlantic
Ocean, http://www.environment.gov.za/Pol L eg/Conventions/FishResourcesl.htm.

2002, Report of the World Summit on Sustainable Devel opment, A/CONF.199/20.

2002, World Summit on Sustainable Development Plan of Implementation,
http://www.johannesburgsummit.org/html/documents/summit_docs/2309_planfinal .doc.

2003, Convention for the Strengthening of the Inter-American Tropical Tuna Commission Established by the
1949 Convention between the USA and the Republic of Costa Rica, also known as Antigua Convention,
http://www.iattc.org/PDFFiles2/Antigua%20Conventi on%20Jun%202003.pdf.

Bergin, Anthony and Marcus Haward, “ Southern Bluefin Tuna Fishery: Recent Developments in International
Management,” 18:3 Marine Policy (1994), p. 265.

Cameron, James and Juli Abouchar, "The Precautionary Principle: A Fundamental Principle of Law and Policy
for the Protection of the Global Environment", 14 Boston College International & Comparative Law
Review (1991), p. 1.

Caminos, Hugo, ed., Law of the sea (Burlington: Ashgate , 2001).

15



Elliott, Jennifer A., An Introduction to Sustainable Development (London: Routledge, 1999).

Freestone, David and Ellen Hey, "Origins and Development of the Precautionary Principle,” in David Freestone
and Ellen Hey, eds., The Precautionary Principle and International Law: the Challenge of
Implementation (The Hague: Kluwer Law International, 1996), p. 1.

Freestone, David and Ellen Hey, eds., The Precautionary Principle and International Law: the Challenge of
Implementation (The Hague: Kluwer Law International, 1996).

Friedheim, Robert L., “ Ocean Governance at the Millennium -- Where We Have Been — Where We Should
Go”, 42 Ocean & Coastal Management (1999), p. 747.

Hey, Ellen, The Regime for the Exploitation of Transboundary Marine Fisheries Resources (Dordrecht:
Martinus Nijhoff Publishers, 1989).

IUCN, UNEP, and WWF, Caring for the Earth; A strategy for sustainable living (Switzerland: Gland, 1991).

Michaud, Philippe, “ Regional Fisheries organizations: Interaction and Participation,” a paper presented at the
30" Annua Conference of the Law of the Sea Institute, Al Ain, United Arab Emirates, 19-22 May 1996.

Parker, Richard W., “ Trade and the Environment: Implications for Global Governance: the Case for
Environmental Trade Sanctions’, Widener Law Symposium Journal, 7 (Spring 2001), p. 25.

Porter, Douglas R., The practice of sustainable development (Washington, D.C.: Urban Land Institute, 2000).

Savini, Michael J., Summary Information on the Role of International Fishery Bodies with regard to the
Conservation and Management of Living Resources of the High Seas, FAO Fisheries Circular, No. 835
(September 1991).

Sitarz, Daniel, Agenda 21: The Earth Summit Strategy to Save Our Planet (Boulder, Colorado: EarthPress,
1994).

Stokke, Olav Schram, Governing High Seas Fisheries : the Interplay of Global and Regional Regimes
(Oxford: Oxford University Press, 2001).

United Nations, The Regime for High-Seas Fisheries, Status and Prospects (New Y ork: United Nations,

1992).

World Commission on Environment and Development, Our Common Future (Oxford: Oxford University
Press, 1987).

World Commission on Environment and Development Our Common Future

81 4

16



