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A Study on the positive Violation of Creditors’ Right of Labour
Contract
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Abstract

Problems on obstacles to performance of working contract include impossible
to perform, belated performance, incomplete performance and .delayed
acceptance. We find related regulations in domestic laws including
regulations governing delayed acceptance (Article 487) and occupational
disasters (No. 1 of Article 483 and No. 1 of Article 487) in the chapter of
employment contract (Article 482 - 489) in the Civil Law. Also, The Laboring
Standards Law contains regulations governing temporary obstacles to perform
(article 43, 50) and compensation for occupational disasters (article 59 and
below). In addition, Rules Governing Laborers’ Request for Leave consists
more comprehensive regulations on temporary obstacles to perform; however,
with a legal status of administrative order only, it fails to give overall
and equitable consideration to the interests of laborers and employers on
an equal basis. Therefore, there is room for scholarly criticism.

Except for the above-mentioned law stipulated in explicit terms, regulations
governing debt default in the Civil Law is in principle applicable to a labor
relation because it is also a debt relation. However, the labor relation is
not only a property relation established on an exchange of labor for reward,
but -also emphasizes coalition in rapport. In a Continuing labor relation,
both worker and employer assume stronger caring and {idelity responsibility
than parties in other debt relations. Therefore, regulations on debt default




in the Civil Law are not entirely applicable to labor contracts. Some of the
regulations needs modification, while others are totally not applicable.

Article 227 of the Civil Law amended on April 21, 1999 and enforced an May
9, 2000, is a legal basis for incomplete performance (positive violation of
creditors’ right). In accordance with the article, the important
constituents and legal effects of incomplete performance may be reasoned by
analogy and apply to impossible to perform and delayed performance. This
legisiation in the R.0.C. is different from the current German laws in which
positive violation creditors’ right is not proclaimed in explicit terms yet.
Consequently, legal loopholes (Luecke) no longer -exist in the R.0.C..
Violations of pre-contract obligations are resolved pursuant to the theorem
of contractual fault., Regulations governing positive Violation of creditors’
right also apply to violations of post-contract obligations (actions or
inactions) with result in post-contract fault.

Incouplete performance is applicable 1o all debt relations, including those
based on either legal or private agreements. Hence, it also applies to labor
relations. An employer’s positive violation of creditors’ rights mainly
refers to his violation of additional obligations. However, additional
obligations manifest a bright color of labor relation ethics. Therefore,

employer’s positive violation of creditors’ rights constitutes an important
labor relation topic. Considering a laborer who violates the ma jor obligation,
such as sabotage or inferior quality, his employer in principle can not reduce
compensation. If the laborer is contrary to his additional obligations, his
employer may claim for fulfilment. A laborer ought to assume liability for
his violation of both major and additional obligations. On the other hand,

his employer may claim compensation by deducting his wage. It is worth notice
that a dangerous work theory and the theory of work related to enterprise
developed in Germany with the effect of customary law, in order to reduce
a laborer’s liability when he performs work related 1o enterprise, and does
damage to his employer, coworkers, or the third parties outside the factory.

It is advisable for local courts to adopt the German theories according to
Article 217 of the Civil Law concerning regulations governing contributory
fault and establish a system of exemption claims.

It may constitute a positive violation of creditors’ right for an employer
to compensate his employees’ in kind or by providing merchandise services.




However, most cases for employers to positive violation creditors’ right
happen when they violate additional obligations. Laborers may sue the
employers for fulfilment. The Labor Insurance Statute and Laboring Standard
Law stipulate no-fault liability regarding employer’s additional
obligations to provide industrial safety facilities for the prevention of
occupational disasters. No. 1 of Article 483 and No. 1 of Article 487 of the
Civil Law also proclaim in writing the same as the above-mentioned laws,
however not totally no-fault liability.

If an employer violates the protective obligations, then his employees may
exercise the right of refuse to perform. If an employer violate ma jor
obligations and additional obligations with responsibility for a fault, then
he is liable to indemnity employers’ for damage caused-by the fault. In this
case, the employer must not claim a lesser liability.

Keywords : obstacles to performance, incomplete performance (positive

violation of creditors’ right), pre-contract obligation, contractual fault,
post-contract fault, major obligation, additional obligation, dangerous
work theory, theory of work related to enterprise, exemption claim, no-fault
liability, right of refuse to perform.
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