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Abstract

Employces’ main obligation is to provide services according to labor
contracts. However, to ensure that emplcyees’ services contribute to
corporate profitability, employees must not do harm to employers’
operations. This argument is the legal jus:ification of the articles for
restraint on competitive practice.

Nevertheless, to avoid improper restrictions on employees’ freedom and
right to use knowledge and skill acquired during employment periods, to
reach agreements on restraints on competitive practice equal consideration

should be given to employers’ business interests and employees’ right to
work (vocational freedom).

Take a general view of domestic regulation on competitive practices,
articles 32, 54, 108, 209 of the Corporation Law and Article 562 of the
Civil Law have restrained competitive practices with respect to managers,
executive shareholders, directors, and commission agents. During their
tenure of office, these important personnel are not allowed to operate any
similar business for themselves or for others. If the employees violate
such restraint, the company may exercise its right of recovery, to reclaim
the company’s income from them or from others.

Regulations concerning employers’ claims for indemnity, claims for
information, claims for non-action, and termination of labor contract do
not exist. Moreover, there is no regulation against general employees’
competitive practices during their tenure of office. Such restraint is
largely based on their loyalty obligation.

With respect to managers, commission agents, executive shareholders,
directors and general employees, restraint on competitive practice after
they leave their post is not regulated in vhe existing law.



Although under special conditions employees may be restrained by loyalty
obligation of labor contracts, agreement on restraint of competitive
practice between employers and employees is the major legal basis. The
existing law does not regulate competitive practice and parties concerned
may come to an agrecement based on the principle of frecdom of contract.
These agreements should be restricted under the Articles 15 of the
Constitution which safeguards the right of work. Such agreements that
infringe upon employees freedom of work are invalid because they violate
the oublic order and fine customs of the Article 72 of the Civil Law.

To solve the problem of balancing employers business secrets and employees’
right to work with respect to restraint on employees’ competitive practice,
the article 14 of the Labor Contract Law which promulgated in 1936 (not
in force) states that “when employees obtain “business know-how secrets in
the employment of employers, and may cause damage to the employers, labor
contracts may contain an agreement that employees are not al lowed to compete
with employers after leaving the posts. This agreement should be made
in written form; restraints on the types of business, areas of operation
and time period should be specified.”. Similar regulations are seen in the
new draft of Labor Contract Law. The problem is that neither the former
nor the latter has complete regulations regarding restraints on competitive
practice for employees leave their posts. For example, both the laws do
not regulate compensation payments. Ti serves to show that the underlying

idea is still confined to private law autonomy and freedom of contract
principle.

Recently, although in practice there are some decisions by local courts
to require employers to provide compensation payments to employees it is
still too early to say whether higher courts would accept such a
determination and make it a majority viewpoint.

This study argues that articles for restraint op competitive practice
invalid employees’ right of existence and r:ght of work. Therefore, thers
should be some restrictions in written fcrm on employers’ use of such
articles. In principle, such restraint should be limited to business secrets
which the employees obtain in the employment of their employers the
revelation of such secrets may cause damage to the employers; moreover,



restraints on the type of, area and time period should be reasonable: and
the employers should provide equivalent compensation.

KCYWOI'dS ¢ Articles for restraint on competitive practice, right of

recovery, business secrets, restraint or concurrent job, freedom of
contract, right of work, compensation payrment.
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